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Whether shipping or freight charges may be deducted by retailers in calculating Retailers'
Occupation Tax liability depends not upon the separate billing of such freight or delivery
charges but upon whether the charges are included in the selling prices of the property or are
contracted for separately by purchasers and retailers. See 86 Ill. Adm. Code 130.450. (This is
a GIL.)

November 29, 2000

Dear XxXxxXx:

This letter is in response to your letter received October 12, 2000. The nature of your letter
and the information you have provided require that we respond with a General Information Letter,
which is designed to provide general information, is not a statement of Department policy and is not
binding on the Department. See 2 Ill. Adm. Code 1200.120(b) and (c), which can be found on the
Department’s website at http://www.revenue.state.il.us/legalinformation/regs/part1200.

In your letter, you have stated and made inquiry as follows:

COMPANY has just recently started leasing telephone systems. We purchase the
equipment from a vendor and then lease it to our customer. The vendor installs the
equipment for us, as we are only the financing end of the transaction. When being
invoiced by our vendors some are placing maintenance, labor, installation, and freight
as separate line items, others have it built into the cost of the equipment. Some of our
vendors are telling us these items are not taxable because they are not considered part
of the equipment or are ‘soft costs’. We want to abide by your tax laws but would like to
know directly from the state on your position. | am enclosing a copy of our standard
lease agreement for your reference. Please provide or reference any of your statutes
that relate to this matter, so we have documentation to provide to our vendors and
lessees. Thank you for your cooperation in this matter. If you have any questions
please contact me at the above phone number or address.

From the limited information in your letter, we are unable to determine the exact nature of the
transaction between you and your vendor. Your vendor may be acting as a construction contractor if
he is permanently affixing the equipment to realty. Please note that the Retailers' Occupation Tax Act
imposes a tax upon persons engaged in the business of selling tangible personal property at retail. A
“sale at retail” is any transfer of the ownership of, or title to, tangible personal property to a purchaser,
for use or consumption and not for resale in any form as tangible personal property, for a valuable
consideration. See the enclosed copies of 86 Ill. Adm. Code 130.101 and 130.201.

Please find enclosed copies of 86 Ill. Adm. Code 130.1940 and 130.2075 regarding the tax
liabilities of contractors in lllinois. The term “construction contractors” includes general contractors,
subcontractors, and specialized contractors such as landscape contractors. The term “contractor”



means any person or persons who are engaged in the occupation of entering into and performing
construction contracts for owners. In lllinois, construction contractors are deemed end users of
tangible personal property purchased for incorporation into real property. As end users of such
tangible personal property, contractors incur Use Tax liability for such purchases based upon the cost
price of the tangible personal property. Therefore, any tangible personal property that general
contractors or subcontractors purchase that will be permanently affixed to or incorporated into real
property in this State will be subject to Use Tax. If contractors did not pay the Use Tax liability to their
suppliers, contractors must self-assess their Use Tax liability and pay it directly to the Department.

Contractors incur Retailers’ Occupation Tax upon the sale of items that are not permanently
affixed to real estate. However, please note that Section 1 of the Retailers’ Occupation Tax Act
states that "[c]onstruction contracts for the improvement of real estate consisting of engineering,
installation, and maintenance of voice data, video, security, and all telecommunication systems do not
constitute engaging in a business of selling tangible personal property at retail within the meaning of
this Act if they are sold at one specified contract price”. Consequently, even if some items used in
such contracts are not permanently affixed, the liability incurred by the contractor is a Use Tax liability
if the provisions of this section are met.

As a technical proposition, handling charges represent a retailer’s cost of doing business, and
are consequently always included in gross charges subject to tax. See, 86 Ill. Adm. Code 130.410.
However, such charges are often stated in combination with shipping charges. In this case, charges
designated as “shipping and handling,” as well as delivery or transportation charges in general, are
not taxable if it can be shown that they are both separately contracted for and that such charges are
actually reflective of the costs of shipping. To the extent that shipping and handling charges exceed
the costs of shipping, the charges are subject to tax. As indicated above, charges termed “delivery”
or “transportation” charges follow the same principle.

The best evidence that shipping and handling or delivery charges have been contracted for
separately by purchasers and retailers are separate contracts for shipping and handling or delivery.
However, documentation that demonstrates that purchasers had the option of taking delivery of the
property, at the sellers’ location for the agreed purchase price, plus an ascertained or ascertainable
delivery charge, will suffice. If retailers charge customers shipping and handling or delivery charges
that exceed the retailers’ cost of providing the transportation or delivery, the excess amount is subject
to tax. Mail order delivery charges are deemed to be agreed upon separately from the selling price
of the tangible personal property being sold so long as the mail order form requires a separate charge
for delivery and so long as the charges designated as transportation or delivery or shipping and
handling are actually reflective of the costs of such shipping, transportation or delivery. See
subsection (d) of Section 130.415. If the retailer charges a customer shipping and handling or
delivery charges that exceed the retailer’s cost of providing the transportation or delivery, the excess
amount is subject to tax.

In addition, where the seller engages in the business of selling tangible personal property
personal property at retail, and such tangible personal property is installed by the retailer, the receipts
from such installation charges must be included in the gross receipts upon which his Retailers'
Occupation Tax liability is measured if such installation charges are included in the selling price of the
property being sold. However, if the seller and buyer agree upon the installation charges separately
from the selling price of the tangible personal property which is sold, then the receipts from the
installation charges are not a part of the "selling price" of the tangible personal property which is sold.
Instead such charges constitute a service charge, separately contracted for, which need not be
included in the figure upon which the seller computes his Retailers’ Occupation Tax liability. See the
enclosed copy of 86 Ill. Adm. Code 130.450. Please note though, that if the installation is to



permanently affix the tangible personal property to real estate, the retailer is acting as a construction
contractor and he incurs a Use Tax liability only on his cost price of materials (see above).

| hope this information is helpful. The Department of Revenue maintains a website, which can
be accessed at www.revenue.state.il.us. If you have further questions related to the lllinois sales tax
laws, please contact the Department's Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter Ruling regarding your
factual situation, please submit all of the information set out in items 1 through 8 of the enclosed copy
of Section 1200.110(b).

Very truly yours,

Melanie A. Jarvis
Associate Counsel

MAJ:msk
Enc.



